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^rtef of ^mtct Curiae

PRELIMINARY
By permission of the Court counsel are filing this

brief as amici curiae. The action is one for the ascer-

taimnent of the price to be paid under and for spe-

cific performance of a contract entered into by the

City of Hoquiam for the purchase of the water sys-

tem owned and operated by the plaintiff. The mat-



ter now comes before this Court on appeal from the

decision of the learned District Judge sustaining the

defendants' motion to dismiss the bill and dismissing

the action on the ground that the facts stated are

insufficient to entitle the plaintiff to the relief

sought.

The facts of the case as set forth in the bill for

specific performance are simple. On April 19, 1898,

the Council of the Town of Hoquiam in the State of

Washington, passed an ordinance granting a fran-

chise for the construction, maintenance and opera-

tion of a system of water works in the town to one

Harry C. Heermans, his successors and assigns. This

ordinance, which we shall refer to hereafter as the
* 'franchise ordinance" and which is fully set forth

in the brief filed by the appellant, contains a pro-

vision to the effect that the town shall have the right

to purchase the water works system constructed and

maintained under its provisions at or within certain

specified times, at a price to be agreed upon by the

town and the owners of the system, or failing such

agreement, at a price to be fixed by due process of

law. Then follows a provision that the town shall

give notice to the owners of its desire to purchase

within the time or times specified. This franchise,

which was duly accepted by Heermans, was after-

wards assigned to Hoquiam Water Company, a

Washington corporation, which company accord-

ingly constructed, under the provisions and in com-



pliance with the terms of the ordinance, a water sys-

tem at a total cost of approximately eight hundred

thousand ($800,000) dollars, and maintained and

operated the system until the transfer to the appel-

lant took place. On April 6, 1927, the Council of

the City of Hoquiam passed a resolution, which is

fully set forth at page 9 of the appellant's brief, stat-

ing in the terms of the franchise ordinance, *'that it

is the desire of the City of Hoquiam * * * to pur-

chase the waterworks system of the Hoquiam Water

Company * * * pursuant to the right granted to

said City under the provisions of Section 28 of Ordi-

nance No. 89 of the ordinances of the City of Ho-

quiam" (the franchise ordinance to which reference

has been made). This resolution also directed the

City Clerk to notify in writing the Hoquiam Water
Company, as required by Section 28 of the franchise

ordinance, and accordingly a certified copy of the

resolution was delivered to the Hoquiam Water Com-

pany, which at the date of the resolution was the

owner of the system. On June 28, 1927, the water

system and all a^jpurtenant properties was sold and

transferred to the appellant which then became and

has since remained the owner and holder thereof.

Under the provisions of the law of the State of

Washington governing municipal corporations, while

the power to provide for the acquisition, by purchase

or otherwise, of a water system as a source of muni-

cipal supply, together with the accompanying power
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to make such contracts or agreements as may be

necessary for the purpose of such acquisition, is ex-

j)ressly vested in the Council of the city, no such pur-

chase or bthei' acquisition of a municipal water sys-

tem is to be consummated in the first instance with-

out the submission to the electors of the city of the

question of such purchase or acquisition for adop-

tion or ratification. Pursuant to this requirement

the Council of the City of Hoquiam on March 7, 1928,

duly passed an ordinance setting forth the plan for

the acquisition of the appellant's water system and

this ordinance was duly ratified by the electors of

the city at a special election held for that purpose on

April 7, 1928.

In compliance with the franchise ordinance the

appellant endeavored to come to an agreement with

the city as to the purchase price to be paid for the

water works system, but the parties were unable to

agree on a price. The appellant then filed its bill for

specific performance of the contract to purchase,

asking that the Court ascertain by reference to a

Master, or in such manner as the Court may deem

proper, the fair and reasonable price to be paid ap-

pellant by the city for the water works system, and

that the defendants be ordered to perform specif-

ically the contract for such purchase in accordance

with the provisions of the franchise ordinance.

The learned District Judge in sustaining the de-

fendants' motion for dismissal of the action based



his decision, first on the ground that the appellant

had no right to the relief sought because the fran-

chise under the ordinance in question was originally

granted to Heermans ; the resolution of April 6, 1927,

was adopted while Hoquiam Water Company was

the owner of the property, and the appellant's rights

thereto were not acquired until June 28, 1927, and

second, that the action of the electors at the election

held on April 7, 1928, did not constitute a ratifica-

tion of the contract previously made on behalf of

the city by its Council. The assignments of error are

directed generally against the order sustaining the

motion. The learned District Judge erred, we sub-

mit, in dismissing the action and we now propose to

present to the Court certain considerations and au-

thorities which it is thought should have determina-

tive effect. In doing so we shall avoid as far as pos-

sible any restatement of the appellant's argument.

PART I.

Appellant's Right to the Relief Sought

(a) The Franchise Ordinance Created a Contin-

uing Offer. '

That a reserved option or power to purchase con-

tained in an ordinance granting a franchise of this

character amounts to a continuing offer by the owner

of the system to sell at a price to be fixed in accord-

ance with the terms of the franchise ordinance, is so

well established as to preclude the necessity for ar-
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gument. Provisions of this kind are not unusual;

tliey are commonly found in franchise ordinances.

In case after case where the courts have had occa-

sion to pass upon the rights of parties to such trans-

actions, this construction has been consistently

maintained. It is necessary to refer only to a few of

the rej^resentative cases confirming this i^roposition,

such as

:

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10;

Bristol vs. Bristol Water Works, 34 Atl. 359

;

Slocum vs. North Platte, 192 Fed. 252.

The authorities are fully reviewed by Dillon in

his work on Municipal Corporations, 5th Edition,

page 2186 et seq., where he says at page 2189 in re-

ferring to a provision such as the one in question

here

:

' "The legal relation of the parties was as if

the corporation had made in writing a contin-

uing offer to sell.
'

'

From an examination of the numerous relevant

authorities it appears that similar provisions have

invariably been construed in this manner.

(b) The Offer Was In Fact Accepted.

It will hardly be disputed that an offer may by

its terms prescribe the manner or method of accept-

ance, and that an acceptance made in compliance
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with such prescribed requirements is effective and

binding. Section 28 of the franchise ordinance, in

other words, the offer, did prescribe the manner and

method of acceptance in the following terms

:

"That said town shall give the owner, or

owners, or his, or her, or their agent, at least

one year previous to the expiration of said fif-

teen years, notice of the desire of the town to

purchase the same, and every five years after

said fifteen years, said town shall "have a like

privilege to purchase the same by giving a like

notice to said party or parties of at least one
year. '

'

The carefully worded resolution passed by the

City Council on April 6, 1927, is both in time and

manner in full compliance with these requirements.

The resolution reads

:

"That it is the desire of the City of Hoquiam,
Washington, a municipal corporation, to pur-
chase the water works system of the Hoquiam
Water Company, of the City of Hoquiam, Wash-
ington, a corporation, * * * pursuant to the

right granted to said city imder the provisions

of Section 28 of Ordinance No. 89 of the ordi-

nances of the said City of Hoquiam."

The form and contents of this resolution are such

that the most critical examination can lead but to

one conclusion and that is, that the requirements of

the ordinance have been observed in the most meticu-

lous manner.
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We understand that some point has been made

of the use of the word "desire" and that it is eon-

tended with more or less seriousness that the city,

by notifying its
'

' desire
'

' to purchase, did not express

an intention to do so. Had this claim not been seri-

ously iDut forward in the court below, we should not

have deemed it worthy of refutation. If on the mak-

ing of a continuing offer to sell, the offeror states to

the offeree "if you desire to avail yourself of your

right to purchase, signify your desire within a cer-

tain time,
'

' and the offeree does in terms of the offer

signify his desire to purchase, could the offeree then

defeat the agreement by an assertion that he did not

"intend" to purchase? The suggestion is opposed,

not only to conmion sense, but to positive legal au-

thority. In addition to the decision of the Supreme

Court of the United States in

Brow7i vs. Slee, 103 U. S. 828; 26 L. Ed. 618,

620, 621,

cited in appellant's brief, the decisions in

Lincoln vs. Wakefield, 85 Atl. 133,

Allentown School District vs. Derr, 9 Atl. 55,

furnish a conclusive answer to any such argument.

The resolution of the City Council therefore con-

stituted an irrevocable election by the city to exer-

cise the reserved right to purchase which, when cou-

pled with the action of the electors on April 6, 1928
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(the effect of which we reserve for further discus-

sion), resulted in a binding contract of purchase.

(c) From Offer and Acceptance a Specifically

Enforceable Contract Resulted.

That on the exercise by the city of its reserved

right to purchase, or option, under the franchise or-

dinance, there came into existence a contract to pur-

chase, binding alike on the city and the appellant, is

evident. All the essentials of a valid contract are

present. That the character of this contract is such

that its specific performance will be decreed, is

equally clear under the authorities. It will suffice

to mention only a few of the numerous cases in which

the right to this form of relief has been maintained

under circumstances similar to those in question here.

In

Omaha vs. Omaha Water Co., 218 U. S. 180;

54 L. Ed. 991; 162 Fed. 225;

National Water Works Co. vs. Kansas City,

62 Fed. 853, 856;

Fayetteville vs. Fayetteville Water Co., 185

Fed. 400;

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8;

Ashland Water Works Co. vs. Ashland, 251

Fed. 492;
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Slocum vs. North Platte, 192 Fed. 252, 254;

Bremerton vs. Bremerton Water Co., 88

Wash. 362,

specific iDerformance of contracts arising out of the

exercise of a reserved power to purchase contained

in franchise ordinances, was decreed either at the in-

stance of the municipal corporation or the vendor or

its assigns.

PART II.

Appellee's Points Considered

(a) The Action of the Electors Constituted Full

Compliance With Section 9041.

We come now to the consideration of one of the

two grounds upon which the learned District Judge

based his decree of dismissal. In sustaining the

plaintiff's motion, the learned Judge held that the

vote of the electors at the special election held on

April 7, 1928, did not constitute a ratification of the

action of the Council in its election to exercise the

reserved right to i)urchase. In this finding we sub-

mit the learned District Judge erred for the reasons,

first, that such a ratification was unnecessary under

the law, and second, that assuming its necessity, the

action of the electors did amount to a sufficient rat-

ification.

The provisions of the law of the State of Wash-

ington relevant to the powers of the City Council in
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the acquisition of a water system for the purposes of

municipal supply are as follows

:

Section 9034, Remington Code

*'The city comicil of such city shall have
power and authority:

1. Ordinances: To make and pass all ordi-

nances, orders and resolutions not repugnant to

the Constitution of the United States or the

state of Washington, or the provisions of this

act, necessary for the municipal government and
management of the affairs of the city, for the

execution of the powers vested in said body cor-

porate, and for the carrying into effect of the

provisions of this act.

24. Water Supply: To adopt, enter into

and carry out means for securing a supply of

water for the use of such city or its inhabitants,

or for irrigation purposes therein.

44. Waterworks: To provide for the erec-

tion, purchase or otherwise acquiring of water-
works within or without the corporate limits of
the city to supply such city and its inhabitants
with water, and to regulate and control the use
and price of the water so supplied. '

'

Section 9041

"Before the city council of any such city

shall, in the first instance, purchase, acquire,

construct or adopt a mmiicipal water system,
electric light system or gas system, the question
of such purchase, acquisition or adoption of any
such system shall first be submitted to vote of
the electors of the city at a special or general
municipal election for adoption or ratification. '

'
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Under these statutory provisions it is clear that

the Council of the city is empowered not only to take

all necessary steps leading up to such acquisition, but

to purchase or otherwise acquire a municipal water

system. Where, however, a water system is to be

acquired in the first instance, the question of such

purchase, acquisition or adoption, shall be submitted

to the electors ''for adoption or ratification." The

provisions of Section 9041 are susceptible of only

one interpretation, and that is that the contractual

powers of the Council are left unimpaired; hut that

the exercise of these powers may not culminate in

an actual purchase, or acquisition, before the hap-

pening of the event contemplated by the section, viz.,

the approval or ratification of the question of pur-

chase or acquisition by the electors.

The section in question was clearly not enacted

for the purpose of tying the hands of the City Coun-

cil iDcnding the adoption or ratification of the ques-

tion of purchase by the electors. The legislative ob-

ject, and the sole object, was obviously to allow the

electors an opportunity of passing on the advisabil-

ity of acquiring a municipal water system. The lan-

guage used is free from ambiguity. It provides in so

many words for the submission of the question of

purchase, acquisition, construction or adoption. Any
suggestion that the statute requires the approval by

the electors of the contract of ]3urchase or the details

of the acquisition is utterly unwarranted. The pro-
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vision requires nothing of the kind. The employ-

ment of the word '* ratification" in the section neces-

sarily implies antecedent action by the council, other-

wise the word is meaningless for there would be

nothing to ratify.

There is, by the terms of the section, no transfer

of contractual powers from the Council, the public

agents of the city, to the corporators. The Council

is left free to act in the exercise of its undoubted

powers, although the legal effect of its action may,

in this particular case, depend upon the action of

the electors, and it clearly may act before the sub-

mission of the question.

In

Youngerman vs. Murphy, 107 la. 686, 76 N. W.
648, 650,

cited at page 21 of the appellant's brief, where a

similar statute provided that no water works should

be created or authorized imtil a majority of the

voters of the city or town by vote approve the same,

the Court said in upholding the validity of the course

taken by the Council

:

"This argument is largely bottomed upon
chapters 11 and 26 of the Acts of the 22d Gen-
eral Assembly, which provide that no water-
works shall be erected or authorized until a ma-
jority of the voters of the city or town by vote

approve the same. This statute does not require
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that the proposition to establish waterworks be

submitted to the electors before action by the

city council. * * *

"

And in

Lexington ex rel. vs. Lafayette County Banh,
165 Mo. 671; 65 S. W. 943,

where the state constitution provided that a city

should not become indebted for waterworks without

the assent of two-thirds of the voters, the Court held

that a contract therefor, signed either before or after

the question was submitted to the people, was valid.

This construction is approved by McQuillin in his

work on Municipal Corporations, Section 1180.

The imposition of conditions precedent of this

character is of common occurrence.

In

Metropolitan Life Insurance Company vs.

Goodwin, 65 So. 449-451,

the Supreme Court of Alabama said with reference

to the effect of such conditions

:

''In the law of contracts, a condition prece-
dent is a condition which must be performed be-
fore the agreement of the parties becomes a valid
and binding contract. A condition precedent
calls for the performance of some act, or the
happening of some event, after the terms of the
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contract have been agreed upon, before the con-

tract shall take effect—that is to say, the con-
tract is made in form, but does not become oper-
ative as a contract until some future specified

act has been performed, or some subsequent
event transpires—hence it is said a condition
j)recedent doth get or gain the thing or estate

made upon condition by the performance of it.

And in

Hagerman vs. The Town of Hagermaii, 1914

N. M., 141 Pac. 613-617,

the Court, in dealing with a provision similar to the

one in question here, used the following language

:

'*We hold, therefore, that the contract or or-

dinance in question in this case is the purchase
of waterworks for domestic purposes within the
provisions of subsection 6 of section 2402 of the
Compiled Laws of New Mexico, 1897, and a vote
approving the same, at a general election, was
necessary to its validity before the same could

^ become a binding and enforceable obligation in

a court of law against the town of Hagerman, '

'

thus clearly indicating that favorable action on the

part of the electors while a condition precedent is

not a prerequisite to action by the Council.

Events when considered with reference to the

provisions of the franchise ordinance and the stat-

utory requirements, clearly demonstrate the legality
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of the proceedings taken. The franchise ordinance

reserved to the city the right to purchase this par-

ticular water system. On the 7th day of April, 1927,

or at least one year prior to the expiration of the five

year period specified in the ordinance the city in

compliance with its terms chose by resolution, com-

municated to the then owner, to exercise this right.

But one condition remained to be performed before

the consunnuation of the purchase. This condition

was performed by the submission to, and the ap-

proval by, the electors of the question of purchase on

the 6th day of April, 1928. There has been therefore

in every sense a literal compliance with the express

terms of both ordinance and statute.

Full compliance with the statutory provisions in

question seems so clearly established as to render un-

necessary any resort to the technical doctrine of rat-

ification.

The existence and operation of the well known

doctrine of ratification, and its application to muni-

cipal corporations, are too well recognized to require

extended reference at this time. It is respectfully

submitted that the learned District Judge proceeded

upon a mistaken assumj^tion in holding that the con-

tract of purchase required either prior authority

from or subsequent ratification by the electors. To

the City Council is committed both the right and

power to purchase or otherwise acquire a municipal

waterworks system. The sole question for the elect-
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ors is whether or not the water system should be ac-

quired. There is no requirement providing for the

submission of the contract of purchase for approval.

The statute provides not that the contract of pur-

chase should be submitted to the electors, but that

the question of acquisition shall be submitted for

adoption or ratification. The opinion of the Court in

Bell vs. Waynesboro Borough, 45 Atl. 930-931,

is so directly applicable to the present situation, that

we venture to quote from it at some length. The

Court, in uj^holding the validity of the act of the

Borough Council in creating an indebtedness in ex-

cess of the amount they were empowered to incur

without affirmative consent of the electors, said:

*'It is not the consent of the electors that

creates the debt. It is the act of the borough au-
thorities and, after consent given, it still rests

with them to say whether it shall be contracted.
And it is not a regulation that calls for any com-

, pliance on the part of the electors. It is not im-
posed on them, but for their protection it is im-
posed on their agents. The invalidity of any ac-

tion taken in disregard of such regulation is full

protection to the electors, but it is a protection
that they need not avail themselves of unless they
are so minded. As they could have authorized
the debt in the first instance, by giving their
agents power to contract it, they unquestionably
have the right to affirm and ratify it, when con-
tracted without their previous assent, hy like ac-

tion on their part as was required to give the
power originally/'
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That the action of the electors on April 6, 1928,

in approving the question submitted to them was

such that it would, if taken prior in time to the actual

23urchase of the system, fulfill the literal require-

ments of the statute, is not open to question. Assum-

ing for the purpose of argument that it took place

after the purchase, it is equally effective as a valid

ratification of the CounciVs decision to acquire the

system^, which is all that the law requires.

The foregoing opinion was expressly approved by

this Honorable Court in

City of Santa Cruz vs. Wykes et al., 202 Fed.

357, p. 375.

(b) The Appellant, Though a Transferee, Has
an Unquestionable Right to Specific Per-

formance.

The learned District Judge, in dismissing the bill

for specific performance, held that the appellant had

no right to maintain the action because it did not

become the owner of the property in question until

after the passage by the City Council of the resolu-

tion of April 6, 1927. This conclusion, it is respect-

fidly submitted, is contrary to authority and clearly

unsound in princij^le. The learned District Judge

apparently assimied that the contract of purchase

had been entered into with the appellant's predeces-

sor in interest and that the appellant, as a transferee

or assignee of the subject matter of the contract, and
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all rights enjoyed by its predecessor the Hoquiam

Water Com]3any, had no right of action. The right

of the city to have successfully maintained an action

on the contract for specific performance as against

the aiDpellant is not open to question. On the fa-

miliar equitable principle that the remedy, if it ex-

ists at all, ought to be mutual and reciprocal, one who

takes a conveyance of property with knowledge that

his vendor has previously entered into an enforceable

contract of sale, and against whom therefore the con-

tract is specifically enforceable, may in turn enforce

its specific performance.

In

Randolph vs. Wheeler, 81 S. W. 419, 422,

the plaintiff, a transferee of land, with notice of a

previous contract of sale, entered into by his vendor,

sought to compel the purchaser to specifically per-

form the contract. The Supreme Court of Missouri

in upholding the plaintiff's right to the relief sought

said:

''It is thus made clear that the appellant,

notwithstanding the conveyance of the land by
Edward Darrell to the plaintiff, did not lose any
of his rights under the contract. The plaintiff

having accepted the conveyance with notice of

the contract of sale on the part of her grantor,

appellant beyond question had the right to com-
pel the plaintiff to specifically i)erform the con-
tract. This being true, upon sound equitable
principles, the remedy of specific performance
must be mutual, and, if plaintiff took said con-
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veyance burdened with said contract and could

be compelled by appellant to specifically per-

form it, on the other hand, she surely by such
conveyance took the land clothed with the right

of the grantor to compel the purchaser under the

contract of the sale to perform his corresponding
duty of paying the purchase money upon the

performance of the contract on her joart.

''This court has given expression to its views
in no uncertain terms as to the relative rights of

parties in respect to deeds and contracts for the

sale of land. In Hagman vs. Shaffner, 88 Mo.
24, which was a controversy between persons
claiming under the original parties to the con-

tract and deed, the doctrine as announced by Mr.
Story was applied to that case. It was said :

' In
general, it may be said that, where reformation
and specific performance of deeds and contracts

respecting the sale of lands will be decreed by a
court of equity between the original parties, sim-
ilar relief will, in the absence of other interven-

ing and controlling equities, be given in actions

between parties claiming under them. The per-

son purchasing lands, with knowledge of a prior

contract and agreement on the part of the ven-
dor, is chargeable with all the equities affecting

the lands in the hands of the vendor ; and in like

manner, where a third party claims through and
under the vendee in such a contract respecting
the sale and conveyance of lands, he may, upon
the payment of the purchase money or tender
thereof, compel the vendor or his heirs at law,
or a purchaser with notice, to reform and com-
plete the agreement and convey the title. As has
been said, the vendor, as to the land, becomes in

equity a trustee of the vendee, and the vendee in

his turn becomes in equity a trustee for the ven-
dor as to the purchase money.' The plaintiff in
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this action, by such conveyance from Edward
Darrell, accepted the same burdened with all the

equities which appellant was entitled to assert

under the contract of sale; and, on the other
hand, by such conveyance she acquired all the

equitable rights possessed by her grantor, and
in a court of equity can assert and maintain
them. '

'

We shall not burden the Court by a repetition of

the numerous authorities cited in the brief of the ap-

loellant in support of its right to maintain the action.

It is sufficient to say that this right rests upon estab-

lished principle and uncontroverted authority.

(c) The Statute of Frauds Docs Not Apply.

The contention is made by the appellees that the

contract in question is unenforceable by reason of a

failure to comply with the requirements of the Stat-

ute of Frauds of the State of Washington.

- The invalidity of this objection is thoroughly

demonstrated by the authorities cited in the appel-

lant's brief, from which it appears that in case after

case involving circumstances similar to those in

question here, the contract has been upheld and en-

forced. It was therefore our original intention to

abstain from further discussion of this particular

matter, as we had no wish to add to the Court's la-

bors by a further accumulation of authorities which

could only emphasize the absence of merit in the de-
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fendants' contention. The objection has been stressed

at such length in the appellees ' answering brief, how-

ever, that we deem it advisable to present to the

Court certain considerations which we feel are a com-

plete answer to the appellees' objection.

We take it that the sole ground upon which this

objection is based is the alleged insufficiency of the

description of the subject matter of the contract.

Section 28 of the Franchise Ordinances describes the

property in the following words

:

'

' The waterworks system herein provided, to-

gether with all, or any, of the tools, machinery,
or property, connected thereto or used therewith,

and all extensions thereof and additions

thereto."

;; The resolution of AjDril 6, 1927, whereby the re-

served right to purchase was exercised, describes the

property as

"The waterworks system of the Hoquiam
Water Company of the City of Hoquiam, Wash-
ington, a corporation, together with all, or any,

of the tools, machinery, or property, connected
thereto or used therewith, and all extensions

thereof and additions thereto or used therewith,

pursuant to the right granted to the said city

under the jDrovisions of Section 28 * * *"

Tliere is only one water system in the City of Ho-

quiam and consequently the water system referred to
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must be that of the appellant. It is therefore the

contention of the appellees that the words of descrip-

tion, although admittedly applicable to a particular

designated system, do not specifically designate each

particular item of property comprehended in the

general words "the water works system, etc."

Assuming for the purpose of argument that the

statutory provisions in question do apply to this con-

tract (a conclusion which we do not by any means

concede for the reasons stated in the appellant's

brief), we are frankly miable to perceive any insuf-

ficiency of description. Every valid contract must

necessarily contain the description of the subject

matter, but the identity of the actual thing with the

thing described may be shown by extrinsic evidence.

This flows from the very necessity of the case for all

actual things, except the contract itself, being outside

of and beyond the contract, the connection between

the words expressing the contract and things outside

it must be established by something other than the

contract itself, that is, by extrinsic evidence. The

same rule is admitted and from a like necessity with

regard both to persons and things mentioned in wills.

It is, of course, essential that the description of the

subject matter should be so definite as that it may be

known with certainty what the purchaser imagined

himself to be contracting for, and that the Court may
be able to ascertain what it is. The application of

the maxim id certum est quod certum reddi potest has
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been confirmed again and again by judicial author-

ity. As a matter of fact, in one of the very cases cited

by the appellees,

;; Cushing et al. vs. Monarch Timber Company,
75 Wash. 678; 135 Pac. 660, 663,

the Court expressly approves this statement of the

law in the following language

:

"Parol evidence may be resorted to for the

purpose of applying the description contained
in a writing to a definite piece of property * * *

the description must be in itself capable of ap-
plication to something definite before parol tes-

timony can be admitted to identify any property
as the thing described."

Can there be the slightest doubt that the descrip-

tion does refer to something definite, and that the

only purpose for which parol evidence may be neces-

sary is to apply the general descrii)tion to the things

described.

In

Hurley vs. Brown, 98 Mass. 545,

cited with approval by Williston in his work on sales,

at page 200, the Court said

:

"The most specific and precise description

of the property intended requires some parol

proof to complete the identification. A more
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general description requires more. When all the

circumstances of possession, ownership, situa-

tion of the parties and of their relation to each
other and to the property as they were when the

negotiations and the writing was made, are dis-

closed, if the meaning and application of the
writing, read in the light of those circumstances,

are certain and plain, the parties will be bound
by it as a sufficient written contract of mem-
orandum of their agreement. '

'

The Supreme Court of the United States in

Byan vs. United States, 34 L. Ed., p. 447, 453,

used the following language

:

"* * * It is not essential that the descrip-

tion have such particulars and tokens of identi-

fication as to render a resort to extrinsic aid en-

tirely needless when the writing comes to be ap-
plied to the subject matter. The terms may be
abstract and of a general nature but they must
be sufficient to fit and comprehend the property
which is the subject of the transaction, so that
with the assistance of external evidence the de-

scription, without being contracted or added to,

can be connected with and applied to the very
property intended and to the exclusion of all

other property."

The most casual examination of the cases cited by

the appellees in support of the statement that parol

evidence is not admissible, is sufficient to demon-

strate that these decisions have no relevance whatever

to this particular question. In every one of these cases
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there was wanting a material element or term of the

contract which it was sought to be supplied by parol

evidence. They have absolutely no application what-

ever to a situation where it may become necessary to

resort to extrinsic evidence for the purpose of apply-

ing the general description of the subject"matter ex-

pressed in the agreement to particular items of prop-

erty. We wish to draw the attention of the Court

particularly to pages 100 and 101 of the appellant's

brief where thirteen cases, similar to the present pro-

ceedings, are cited, and where in each case the de-

scription of the subject matter was almost identical

with that contained in the present contract.

In

Western Securities Cmnpany vs. Atlee, 151 N.

W. 56, 60,

the Supreme Court of Iowa said

:

"The subject matter of the contract—that is,

the electric Hght plant and property — is de-

scribed with sufficient definiteness. In the orig-

inal option it is described as 'our electric light

and power plant'. This is a sufficient descrip-

tion.
'

'

As in support of their contention that the descrip-

tion here employed is insufficient appellees cite a

line of Washington cases dealing with the sufficiency
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of descriptions contained in memoranda for the pay-

ment of commissions to brokers. Apart from the fact

that those cases relate to the applicability of the stat-

ute of frauds to an entirely different situation from

any here involved, it need only be pointed out that

the test as laid down in those commission cases is

clearly whether the insufficiency of the description

appears on its face. A general description is not,

because of its generality, rendered legally insuffi-

cient ; any description, no matter how specific, must

be api^lied on the ground to the property specified;

the criticism is directed to instances where a descrip-

tion, because of omissions or patent defects, is such

that without supplying extrinsically its deficiencies

it cannot be applied on the ground. This distinction

between patent and latent defects has been made
plain by the Washington Supreme Court in

Rogers vs. Lippy, 99 Wash. 312 at page 317.

' It may therefore be said with confidence that the

contentions of appellees are opposed to the unani-

mous judicial authority and that the law of the state

of Washington far from supporting the appellees

lends further suj^port to appellant's position.

In conclusion we res^Dectfully submit that the al-

legations in the bill establish the existence of a con-

tract binding on the municipality and specifically

enforceable by the water company, and the right of
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the water company to have the price to be paid fixed

in this proceeding.

Dated at San Francisco, September 12, 1928.

Wareen Olney, Jr.,

A. Crawford Greene,

F. F. Thomas, Jr.,

Victor E. Kleven,

Afivici Curiae.

McCuTCHEN, Olney, Mannon & Greene,

Of Counsel.


